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135139 930Y 1Y 5IHPIN AT 9780 ()

MIINTIAN VAW NIYTNY INYD Y NINPIN MIT 919D (1)())

913190 29INDI*AN VaWNRD (D(1I())

D7 DMOND XYW NIDTN NHNMP NPTNIOW XIN NMIND MNINDIN VAVYNIA DNPN NIPY

: INLYY

“In customary international law a state is free to
refuse the admission of aliens to its territory, or to

29
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annex whatever conditions it pleases to their
entry”’

Halsbury’s Laws of England (4™ Ed., 1977), Vol. 18, paragraph 1726.

;95 Brownlie 979 yap N1 19IN2

“a state may choose not to admit aliens or may
impose conditions on their admission”

1. Brownlie, Principles of Public International Law (6™ Ed. 2003), p. 519.

TNIZNM 19D NNT PIXY 3957 NINT MIINDIAN VIYNI 2V DDA NF PNIPY
NPTHN Y I MO .DPTNNDY NPPII NOX IWN DNPOPN PYNI 0o NN Nafziger
TR MNDI PNIPYN MIYRID) YRID NI NNVLYD DI DNIOND KoY

J. Nafziger, “The General Admission of Aliens Under International Law”, (1983) 77 AJIL 804,

816.

VIAYNN N2 DY PTHOPO 19002 NMY DT NNVWY DNDND ROY NTNN DY NMDT (N)
:99 90N ,Nishimura Ekiu v. U.S. 1¥2 TN P02 YWD 1D ONPINNRD 1OYN

“Itis an accepted maxim of international law,
that every sovereign nation has the power, as
inherent in sovereignty, and essential to self-
preservation, to forbid the entrance of
foreigners within its dominions, or to admit them
only in such cases and upon such conditions as it
may see fit to prescribe” (142 u.s. 651).

PTN PO NN DT PNIYD INT I PNPTH NIXOVNIINI 1D D) NIIN NPDINRD NPPON (3)
192 y¥ap) oY ,R. v. Governor of Pentonville Prison 2)y2

“No alien has any right to enter this country
except by leave of the Crown and the Crown can

refuse leave without giving any reason” ([1973] 2
Al E.R. 741, 747).

.30
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NYAPIY NO5NN NVVIX 12, Fajujonu 1I¥2 YR NN VAVNN N2 NPPD 0) T ()
: 799 ,(1987) Osheku YT P02

“The control of aliens which is the purpose of the
Aliens Act 1935 is an aspect of the common good
related to the definition, recognition and the
protection of the boundaries of the state. That it is
in the interests of the common good of the State
that it should have control of the entry of aliens,
their departure, and their activities and
duration of stay within the State has been
recognized universally and from earliest
times.”([1987] IEHC 2; [1990] 2 IR 151).

NN PIPYN NN ,NNINND DT DIDND XOW NMTHN NDINI NINND NV
Y2IP NHNINT MINDIAN LIYNA DDON AN AN NYT NIPOXY NAID MPN ,NNTHN DY
NPLVAYN NMIAYNNN ST DY P DY NPTHN YW 1’ MDY YD YYD oD

.NNY DY DNPY NPTHNY NPOINDI

31

599001 MINYI*AN VAVWNN (TD(1)(N)

IMDT P2 PNID NMNYN NNNNI NV I PY X2 NINY 29D INI0NN MINDIN LIVNIN
ALY MN¥NN OTR DI HY IMIIDYT NPYINT NMINNN NNRYDY DIDND NPTHN NN DY
IUN N PAD L NNT AVOARD NPTHY NN NNDIPNRT MDY — NPYAINL N2 YD NOTHN

TN DD MDY NNMP R D AURY,NPTHN NOLYA NN ION

19912 925 MINND TPON NPINN MDY PAY N THN TINA NIYINNN YN P2 1T 7NN (N)
92 Y2IP NTIONY 13 YD1 .1948 NMHWN DTN NMIDT 1272 DY OXA D30 MODIDNND

“Everyone has the right to freedom of movement
and residence within the borders of each state.
Everyone has the right to leave any country,
including his own, and to return to his country”.

19IN YAIP 1966 MWD NPVLINID NPNITN NIMDT 1272 NPNINDAN MNND 12 PYO ()
9T 122 2VIN NN 2 N1NAN RN T

1. Everyone lawfully within the territory of a
State shall, within that territory, have the right

32
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to liberty of movement and freedom to choose
his residence.

2. Everyone shall be free to leave any country,
including his own.

3. The above-mentioned rights shall not be
subject to any restrictions except those which
are provided by law, are necessary to protect
national security, public order (ordre public),
public health or morals or the rights and
freedoms of others, and are consistent with the
other rights recognized in the present
Covenant.

4. No one shall be arbitrarily deprived of the right
to enter his own country.

TPRINPNRN MNND MATN DIPIVINGY 3-2 ©¥YDA D) MNXID JNM N MNIANY MNVI2 ()
DTN MY

N2 YND NPTHN HY NNLYA YPIN DN NMYN DX DI DY IMIT NN YIP 2 PYO
s MPYAINA MINND NN

1. Everyone lawfully within the territory of a
State shall, within that territory, have the right
to liberty of movement and freedom to choose

his residence.

2. Everyone shall be free to eave any country,
including his own.

3. No restrictions shall be placed on the exercise
of these rights other than such as are in
accordance with law and are necessary in a
democratic society in the interests of national
security or public safety for the maintenance of
‘ordre public’, for the prevention of crime, for
the protection of rights and freedoms of others.

4. The rights set forth in paragraph 1 may also be
subjected, in particular areas, to restrictions
imposes n accordance with law and justified

by the public interest in a democratic society.

: 7252 DXNIIND NTID DIDND MO NN ThMN 3 PYD
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1. No one shall be expelled, by means either of
an individual or of a collective measure, from
the territory of the State of which is a

national.

2. No one shall be deprived of the right to enter
the territory of the State which he is a

national.”

)12 PYD ,NPTIO DTN MMDT 9272 09I ONA DD NYIOND 29 PYD ¥ 20 HN VM (1)
MINNY (4)2 ,(3)2 DYDY NPV NPNNINR MMDT 9272 TPNINDPAN MINNY (3
DYV MO2ND NONX NNNNI MMIYHN NPIDTN NX M NX DY92991 - THININPNN

JTIYHOMNDN ATO ,MDINN PNV PNIND PNV DY

702 NMYN) DTN D2 YW IMDT DY PN ININDIAN LAVNNY TIY YD N NDIPHNN N
NTNY NYTHY NODNON MDY 2N ,NPYAMNI N2 22INONDY NN NRSD (PN
7292 NN INITND

DYYPAN DN NMNX NNAYN MND MIINION NN D DNPNY NYLY DIVPAN D IMYN
% DY INDD IWAND N TN DY NN NNDOPN TIADD MDINN NIHD

PN D NN — NNAWNI NY MDD MTIN PION NNDHN NANINA NMON TIYN — NNV
NV YT NI NINY 29D PNODNN PTN 29-9Y IDONY IOV NN PYN INON HMINN
NPTAN NN NYAN XD INAWN MNY MDA NIONN 1O ,NMY NPNINDI MINNA

JPRIY MIDN IT T 12 DY NN IWINRD

NYNI XD ONNAVNT RN DY PND 2DI0NN MDINDIAN VIVNN NINDNA NIINN 2D NN
N2 MYPNYN DY NNLYS NN NN J2 NOMD IVARD NPTHN DY MIAPNNN NIV
Y2 9MI — XIN 29D N THIN NN 9272 - 2NN VAVNN DY DN D INON

NPNT AUN NINNN OSNDTNN VIYNID) MNINDIN VIVNI NI¥NY JN) [ NINT OY T
PN DY MYAN DOP0NY - MIVIMIND MDINDIAN VIVNY 1952 — MY NPTNO MPIYN
SN NIV 9D 1PANY NN DY VPN TINN DIN NPTN
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PN NNIN PAY NNNY DY PN NPTHN DY NMDT P PTY PRI PINNND NNNDN 28N
LTPY290 TNYT TINRD 44 PYD INT 1T PIYD)) HNVYA DMENH IN NPT OINNIN DY

TPNRNYN NNNN POV 1210 NTNRN DY NNVLYY NINND DINRXNIN N NPTH NN D
20N NIV MONN P2 .05 IN DMIVIY DITYS VIPID THIRYI NP THN .NNTHN DV
YON> DPP HY MOIN, NP THN NLYD NDION NDIN NN NN 1N DIN NPTN INNN DY

32 99N OV DX1)IDNN Y2NI2 DY KD 1N 7Y 9201 .NNIT) INON

“When the head of a state or sovereign declares
war against another sovereign, it implies that the
whole nation declares a war against the other, as

the sovereign represents the nation, and acts for

the whole society. Thus these two nations are
enemies ri all the subjects of the other.

Because the declaration of war between sovereigns
immediately transforms every individual subject
and citizen of those sovereign nations into
enemies, the traditional law of nations naturally
required that enemy aliens be accorded different
legal status than alien subjects hailing from
friendly powers. In particular, the treatise writers
found that the law of nations imposed severe
restrictions on the nature of the contacts between
subjects of sovereigns at war with each other.*

.36

J.G.Ku, ”Customary International Law in State Courts”, 42 Va. J. Int’l L., 265.
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“If each and every differentiation made in terms of
the law amounted to unequal treatment that had to be
justified by means of resort to s 33, or else
constituted discrimination which had to be shown
not to be unfair, the Courts could be called upon to
review the justifiability or fairness of just about the
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flowing from any law. Accordingly, it is necessary
to identify the criteria that separate legitimate
differentiation from differentiation that has crossed
the border of constitutional impermissibility and is
unequal or discriminatory ‘in the constitutional
sense.”

Prinsloo v. Van Der Linden 1997 (6)BCLR 759 Para 17.
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N ON I .OTRD MMIT NN DY DIXMDNN DI NN NIINID NINMN RN NANT NNIVID
DY MIVY YTV NN OVY ,TIADD MIDTN DY 177930 NNN NIIINN DM DI NN HIPH
10MNPIN DM HY

: TININ D9 NN T NTRY DY NP

.87
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NN NUNVYN MYIN NMYNNNI PYNY NN DT PN
DY25590 .NMODNN MYIN MYNNNI DYDY DWW
NYNN YON ,NTY MINNX YAN ) PNVN N — DOy
DNMNY NYPY NINONN MVYIN IWN — NPTHN M2
NN NI T NPEXPNY DPTNNY PR ,NIND NYD
NYIONY MININ D NVNYN MYIN MYSNHNI NNNY
YTY DY DY TPMIND NPIYNN NPNWN ,NIN MONYI
YTY DY NDY — NIMNONT MY PIN) MYSHNI — DY
VAN NIN NPYID THOVIDY  NYION  .LOVNHN A
Y897 NON NPYA PRYN NN - THVIVYN NPV
YNNI ONOYN DINN DN MY WX NN
7227 INNN NN SVIDYN NWYNN DY NPRIVIDY
NYVLN”A DYNIN YN ,NVXAYN THYNI V9N "MNTY

STPVIDY NN PDTRD NIDT

414 mya pa

SPNPIND 129000 YW N9PXN YY — AYRN NN DPMINDY M0 N D) INT
90N 314 Tinya 257 (VHWN) RO 00N

YNPIND ATONN .,MINNN MM DY 2NN GPPNNN Y21 NININD DY) GO VI
TN W IR NNYOY DY NNIYO TN DY DTN MNDT DY NNIYY 1PDLNTI NNPYY PRNYN
951 710 PNPIN MDY T TION PN DIVIN YD DX NPT DY 1TINM DY INYH
YOV DY MYNWNI PRYIN 7NN THPNPIN MDA DYDY TIONN NNVOY MIAIWVNN

9N MDY DY MOVNINN

PIN2 7NN NN GRY,1PIPY MDD 9PN YW NNYT IWPNA RV O VIWN PIADNY 9D
AN OTRD 712D : DY

YN MI7Y DTN DY IWIDT MY N9 YD DN
¥ NN L)IPA NP9 NN L,DPPNY DMODD DXAPNIA
LOYNN M ;N0 NN DT PNPA DN DXPIND
PN 95 SV NYPPIND NPYTA2 121 WX MPYD DDy
NNY 9aYNn PNPA YN NI AN P RHDY D
DINTD YPPON DX XOND NWPT PRINNKM ; NWINTH
v IO NN MDD PPN DY 9NN anIdY 95D
AN IO O T MY DY NN NS YHnn [ vivny

SNOAN KD NN NON I

PIOWAT X DX IR I NTHYI NONHND L(PNT 1 VWD M2TI) 471 TINY FNITNN P
.940 Y3 ,(1996 ,7PWONN 717N /2 TI5) INIYI N1 Y NPHIVIVOIPN VOYNN

.88
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MTO NYIAPY NNNIAN DY DI THIIITIND NPYPNN NNDNND MIPOY PN D PIN> Ty
N259DN NPNAD PN PIN DD VYNOY NYNPVYN ,NININD NYIIN NDAP ,NNDND .NPIDTY
.192NN PO OV

NX2NY , 0212 MINK MPTNA VIYNN SN NN NTIVN N NN 1PN IRV 19D
N2 DY NNYIAI 11D DIDA DY NN I 1IN MNDA NIRKIN WINOY DNIPIVIP VIO
.PIND VLAVYNN

MNY MOV IPNYI MDD 1PN D) DOP 71 NDNIBN DYWL N7 OVIP NHYLY 3D WIT)
D NPY PR AYRD DOP NINYONTN 199 . TIDN PIN WNNI MINYN 1PN NNIWH

202V NN LVOTRN T NNNN DY NN NNWID 1D DY DIDI ,IVN 12YN N0
M IND NIPR,TION PIN NAPNN IPOIRY OTR NMDD MONMNN D5 ,05N1M 19INI
TIAD72 NP9 YD MOYY DO ,PINA NN NPXY DTN MDA 1Y) OXNdYY D M2

JOTRD

NPNID NPIDT #NDINA NYDID” NN TIADD MDY TOY DIMNONHD NN NON 1NIAT2
D) YNAY DI NMMIDN MDA DY) DN YWY NN IN NYYNY TIY NIN ,MINN
9N P20V Y9 [, TIADY MDA RN MVINDIN NYNANY T . 71230 M2

TIAD” NYNN DY INNVIY 7DD , 011 M) NN DXDWNN YT DY NYXIND NN
MY DTN NPT DY NMIYNMIDN NMPINVP ONXN NONYI NIYION NIANNND NIPN VDTRD
NPN9N DNN NN NIPN 993 INWINY NNV NINWN I AW 9 Iy .NT NN T2
MOt NYINY ONN NYY ,DIND 1293 NP9 DIWN NA W SVIPNPN NIPNI NMIYVIN

2NWYs NAPIVIS

MO NN DY Y DY .INAWN »ND MDTN )PNYD NI 12)D D) D)D) DTN
NYN NINN NWNN 19 DY .OTRN TIADN PON 1N D91DN PN NNAYN MNDY )PNYD
71252 MY DDIAN XY O2WY NNAWNN PN IN PPNV

TIA02 DY T MOYD NI NNAWN 1N IX PNV DY ,DXDWNN NYA) 29 DY
PIN2 PN OTND TIAD2 NP THPIN NNAWNN N IN TPV DY D5 KY TN ,DTRN
215 NYYNY NNAWND PN IN PNV NN DM ,19 BR NN NPITNNN 99 .TIDN

1293 NP9

PND MO PNYO MDA DIMYN YT DY NMIYLIN NYNAN NPNIAY NYD NNAY VP
71295 155N MITNN NNID DIMYN OIVPIN YNIN,NNAYN
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PINYY Marn (ID(3)(7)

) DN DXVYNN .TIAOD MOTNN JPNYY MO IN NHY DOWPIAN D IMYN
MDY DY MNOY NPINLP NAMY PN MY 0T HY NYNIND MNNN NVIYD DNNNA
DN NN P09 TNYD NOINY NYRYN ,TIA0 MO TIND ()PIYY MO NIMIYIY)
NN 12D DO NIYN IO NTHRN MNDI VTN NYIAND N OIP — NPVIPNPN NYIIN
IPY YN NN — DRIV NOTH DY PN MDY ININNN MWD THVN NN

71202 Y9 T NYINN

ND YWY MY T2 AWNNNA MIRT NN I NN NVXY YD D NIAD DXDWNN
WTPY ONIYN TONN2 SIPN INPX DT 0N .TION PINT NPINPOVID MDD NHYHI)I
, M2 DINT MAIPN WL N2 AN TPVIPNPN TPINNY NOM SPIN NPPPND
SV MNP — IMPN DTRN 2D - IO PN 999 ) MPNIYN NNDN 220 NN

(336 1y2,323 (7)HWN) 'NX HYUNKY VAVYN NI SPIANND

95 . PNYD MDD NVNYIN ,NPIZNNI NIV P KDY NI )IPD DX DTPY 173130
:YIINAL DD NN PIA0NY

NIDN ISON) MNP DTRD TIAD : TID> PIN NYNN MY
YT IO PIN2 PNV N7 PYD NYDON DY NN
T2 92D PDHYD IRY DY PINND DN NN IWIND
MM OTRN T2 TID PN NYXNA NNYNRIN INAPA
PYO IO PINA PRY NTAIVN THD NOID 212N NN NYV
N, 1P0WIN PINN 7N ,TIDN PIN NYSN YN/ PNY
D NN

NV PYDY PPN 1D YYD PIVY PYD IND PN
P IWAN ON MDAV NOWINN 9NN AN 71PN NN ODYON
SITPIONDN PIND NYSN NN DIAPS

79 Y0AYN ,NPNPINN NI9NNN DY NOPIN DY — NN NN NN DD 7
.276 0y2,257 (3)Hvn)

,12INA 1T NYXNY T2 ¥ NNYRIN IRMIPA POV 7N DY PI2T INT ,NINT NOWD
57T) MMM OTRN TIADY YNV NN [933] )OOYON PNV YT IR 1IN NIV
(1532 2mwnn

30 TIY NI NV PO

2225
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— D99 72011707 ,TON PINY PON IR PNV PYD”
DT NN PPIND PYIN .INDY NNYA PN VTN

PYD DIV NN NPYY ITI RONX N XD "D¥PI9 — DY
5y MM 20) POYY NPYNNN YOO PNV PN
TN THPVYNAN NNODNN .ADTHN DY STININ NONIN

NPV PYD DR 91D NOW PN PPIND ,NIND
MIPY2 PNTO ROW NN TPVN NPINNY NI
NI MM OTND TIAD TP PIN NN )PNIYN
NDIY YNNIV SOUNINND GPIND NN Y NND ROV D)

7.PINN DY INNDNI MINK

N HUNNI LAYN 7N OPIANRND KV PN - IMPN) OTND T2 : D> PN 9P
.348 1ya,323 (yHwvn)

TPNPIND MDA NI YT DINYN 1NNV NI HY DXAND DIV YD DXNIAD DIWNN
PIDN TIN PPID Y YNNI 1IN TINYND NPNX PMPYD MITHY PP .OTRN 71D
UNYY OMYY DT PIPAY IRV MPN .TIA0 MITN MYNNNI )PNYY M DY
NYNN NN : MDTN HY DOVDN NYIZTYA NIV, NNV M TN DINPIND DM TONN
DITHN NNONA /P9 NHRZ NIIY MYNNNRI MITN G0 NITHN ,0IN DY MNN

9N DOV TN DI DY 2N 1PPNY NIV NYIN NYPMINND ,MDN

D11 HY YPNYY MOTH NN NN

TNY NN L,NTIN MIDPIVID MDD JPNYH MDD NINY 1N ,MPNnm pona (N) .96
Y0 NMDAN NPIND (2)10 PYO YIP HWND T .1avIND IN NOTHN INITND

“(2) Belgians are equal before the law; they are the
only ones eligible for civil and military service, but for
the exceptions that could be made by law for special
cases.”

:TPPOVIND NPIND (1)3 Py

“(1) All citizens have equal social status and are equal
before the law, without regard to their sex, race,
language, religion, political opinions, and personal or
social conditions.”

AP NPIN
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“1. All Greeks are equal before the law.*

:TPPRN NPIND (1 40 PYO

“1. All citizens shall, as human persons, be held equal
before the law.

D) TINN 7252 NYTHRN SNIIRD TPNPIND NNNN AN NTHMHD T NI MINMN ()
APNTPN,TIANP ,MININ,TIAON, TPION,MNAN )NI0Y DY Mipina

939 9AN 73 INIYO N9 3969/97 27Y7 : INT YIRIYIT VIVNL T NN P2 MINANY (H)
.(480-479 'ya ,470 (5)N) 779 19NN

,7AVIN NINRD YNIIR DININN PNT NPNYL THINPIND NPNIAN TP 2D DN DXDWNN
: DYDYV NYN NN ,NNVYY DINY DIVYPINN DTN NI

MOT NN MMIYIAVO JPNIYO MDD NIADNN MDY MDD MNNH YN PYNIN Dyvn
Y2101 NIN 2955 NPTHN NN PNIPY NN .INAVNN 1N YN DY DORIWD NDNON
TINOXR T2T2 >IVIMNN PON TPYIN NOM ,D79N I DY ANIN INYT NPV TN
NDD MOT TN 7272 5595 1IND) PONIVIN NN )2 DY DVINY TYN IWN NMINIWN
927 MOV NPT NJIDS MMM 2T NIYV 7D 732 (AVIN IN NN IPRY M NPTND

DRIWD DINY WPANN NN DY PN YLD 191D NPNR TPWRI NPYPN

DA NN DY MDD PRNNI IR YPNYS MDD DY NAPINN Y21 YN DYLVN
NPTHN SNINNRD NNNN DTNV — MNNANMDY MNMN — MY MPTNI IMRINY 9D
YNYOIN RO NPYPN MYV NPYTNNN NDIDI MMDIN 12T MYV DY DYLN ON ,NPAVIN

SN DIDNY YPANN NN DY 1IN

MY NNNN NXT DUNIY NT NIAD NNV DN PINN AUND NNMP NDIDI NMYON
NN NIPNA .MNIAND MPVIADT MPN IUNX ,DOYIND DPIMINDI IN DIPMNONI
M 12 MAN DY NN MIPNA IMNA 12 MNN HY HNYIN NN PINA TIYY NINANA
NYPN MNAN N DYNIVIN NN M2 DD DY NYN NYYN IRNN TV DNT .90
SV NYIDS NDAN 12T MYVLN NNN YPIPN DR DUV N NTAY .OOYINRD DIIININNDD

Ria)plala B LTa R !

MPNN NN 12 XIXR TN NPND 5122 ION 7INANNN WD 0T OGN TUNR ,DXIMYN
NI YLD DODYNN NNIWN IMPHNN M 12 290D TPARNIN IMHAN MYV OYOYN
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5TINY AWPNA TYNNA NANINA NNAY 29D — NDLVPONIN NPITNN YN : NYOIWN
TPIIRYIN NN ON IDPAN NN ,NT 2DV 123 NIYVIN NYNIN NX NIPNRND — IRNPND
5y NODINN NDVPMIN NPINN NHPP ,PT NIPN .TPNXIIAP NINIAND NN NNOIAN
ND0N 12T PPN MNNM PDIN TID DY) PNVIAN DI DY NIWNINPNT DNIIWN
TONNA MIRN 2AVIN DY PRIV NNNHD MYPAYNN YDIDT NI MIAWIN DRIV INNINRD
NN NMOAN NN NPIPNN TPUIN NNINRD PT NIPN ,NNY .DO¥aN PIND NIOYN
Y 1IN NININD 2D PN .IPAVINT YIND INIIN DD »N DY NNN KON 072997 IR
129N NNNIN 199 SYNI NPYPN 12T NDYD9 DWY MYANY NN NNINN NYDON D NIINY
12X NYPY THPNNIAP NN MYV ,NPYIYY .7IN DIDID TN Yy NPXaDN NN 7102
LDMMYN DY DNOY DY DV NI PRYL TIRIN NNIN DON PYATI NPRID THNOND
,0°1270 29 HYY 51 AWNNNA NXIN I D TPIMXRI PRV NN XD OINYN
SV PRIVNIN DD JOP NYA INNN MIRD YAWIND DNIY AVIN/NIN 227 P PRIV

INIY MY

2239 NORY NDOTY MYNNNKI MITA NYI9N NN

OV, NINKR MNDT DY MM TONNN INY PPMIYD MDTN MIND TONN NI N1NIN
MITHINA SUnd o .0M09Y DDV DN N MDY DY N9 N9PPN ©INdNa
N7 ,7INANN APY NN YV NNYP DSY NN PIND YT N2 W IUN ,MNYN N1PVIASI
T2 5y TRy .0PNRM AN MDY DRNNA DINYNN DI DINPIY DY RID DN

$19IND ,INIIVIN DOIN NI

“The important point of reference in the
application of the general principle of equality is
the idea of justice. Whatever justice requires as
equal or unequal treatment in a particular case,
depends on the prevailing moral and cultural
order, and is also developed, in terms of legal
psychology, from the generally prevailing ideas of
justice. The generally prevalent moral and cultural
values as well as ideas of justice find on the one
hand their point of reference in the basic values of
the constitution, but on the other hand can also
change from time to time. The interpretation of the
principle of equality depends not only on social
and cultural changes, rather also on changes of
legal consciousness”

.99

The Constitution of the Federal Republic of Germany (U. Karpen, ed), p. 73
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MNUN DTN P2 D9 POX YITIV 1Y 12102 DININ 1PN DMIIWN DINPIWN ¥ DM
JPDOPIAIND NPTSNN NNXY P

DY TN TINND TPNPIND MN DY NOPEN IX MPTHN MPnnn pon 1PNy 100
T2 .(NPPI9N OIIT) NIDAD NMIX TN N (TIVIY) NYNON NN PINRD 912> 1T TIMNIWD
:99 NI TIONA NPINY (2)6 YDA SWND

“No one shall, without an acceptable reason, be
treated differently from other persons on the
ground of sex, age, origin language, religion,
conviction, opinion, health, disability, or other
reason that concern his or her person”.

5911 NIT AVINYI ,TINN NI NN WY P 1NN NPMIYN NPPION DT NPIND
:PING (3)9 PYD NI 721 .ANMIN 1IN 29IY DX 1DIN

9.
“Equality

(3) The state may not unfairly discriminate directly or
indirectly against anyone on one or more grounds,
including race, gender, sex, pregnancy, marital status,
ethnic or social origin, colour, sexual orientation, age,
disability, religion, conscience, belief, culture,
language and birth.
NONY M TTNNND INOM (36 PYD) ND2IN NPDI YW NPYION DT DY NNPIND M PN

.ND2NN PO NNDNA XYY, MDD NITHIN ADWA WY NINAND NPTSNN

TPDOPMNIN NPTINN NNMP YR D NN — TN IXRDY 29D — N 7N mvown 101

VNN NN PIND N2 WOV I D NPTSND NONT NN 1PVIADT NMYYI [ NYNY

12,3939 PORY DA DYNAN G PNYD MDD NITHN NNON AN MY Y D’
.MNANN NPV NINAI

N2NPN VAVYNI NMO PNV NYN DY NNPP N1NIAD MDVLPMAIRD NPTINN NN
,MINAND HDV) PPIVIPA DIITYI 12 ANND NINDN) NOOPY TPDIND IWPNA NI PNN
NNYMS 1NN, T P NYANND MPN NN TN L (NYID 1O NIDN NP VP NT TN

:DIMNDNY NPY 1PHAN Y2)D D)
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“The concept of objective justification is in the
European context often linked with the concept of
indirect discrimination... However, as Drijver and

Prechal point out, the application of objective
justification is not necessarily limited to instances of
indirect discrimination.”

Irene P. Asscher-Vonk, “Towards One Concept of Objective Justification”, Non-Discrimination

Law: Comparative Perspective (Loenen&Rodrigues Eds.), 1999, p. 42.

Bilka- 1»y2 (ECJ) PT8D YOYPRND P10 12 DY > TpNn PIN pooa ownd 1o (N) 102
DT MPYN NIVNL DXT2W P2 MINAN INPN 1DV I DX NINRYN NNT) Kaufhaus
Y UNND DOV DV NP NAIN DITH 19002 NP9 NI INKNIN WX INDD NIWNA
(MPPON NIYNI DTN NI ,NY NNIND NTIAYN PV MK 00N N1PNI) D)
TAYNN OX PPNV NP INNN KD 1T MINIAN 1D YaAP PTN M .NDI09 MO NN

S NONT,DODVPMIIN DINYVI NNIN PITY

“objectively justified factors unrelated to any
discrimination on the grounds of sex”

MININD TAYNN DX 2NN NODOPMOIIND NPTSNN NN D PTN M YaAP PIY IMNI
2120 NIVHN MIVND INAY SYNNNNIY

“corresponds to a real need on the part of the
undertaking, an appropriate with a view to achieving
the objective in question and are necessary to that end.”

Bilka-Kaufhaus, case 170/84, ECR 1986, 1607.

INT,NDOPY TPYON IPOYY DD T OPD 1T W DY DTN INIYPNRN PT0 M1 (3)
: NOTD

Rinner-kuhn, case 149/77, ECR 1989, 2743.
Teuling-Worms, case 30/85, ECR 1987, 2497
Kowalska, case C33/89, ECR 1990, 2591.

.MNAND NPTNN NNMP DRN )INAD YW NYNIN NITHN NYA 125 2D W ECT - N NPYoan
NYNIN NIMNRNND (P01 MV ,OWND) MINAND MDVPMIIN NPTNN NHMPY NTNA
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55521 PNXIAP MHNAND NN NN TPNNNIN 1NN DX IDAN 1T 2DYWA 920 MYLIN
DN N¥IAP 29D MNIN M

TDVPMIIND NPTNNN NN DY 9ONNVY ,Asscher-Vonk DY NINNNDND NOWY 19 (N)
PY9M Y230 APOYI) YN NNYL DINIAD NNPNRI DONNTHN LOVNN N2 DY DYYN
NN MNINA IITH ONRN NYIP MDLVPYAIN NPT YW NYVTYN IN DOPP .(NDPY

:MON N

“The concept of objective justification in these
instances draws the line between allowed and
forbidden indirect discrimination.” (Asscher-Vonk, p.
42)

P9)72 D3N PIN2 NNINKD WY DXDPN DMNPINY 920NN 127N N NHINTD (1)
:TPD9N NOINIIMIYY MINND 14 PYOY 7WPn1 ,(Aliens (consolidation) Act) 2002 MIWN

“The fundamental criterion for the application of
Article 14 is that the situations must be
comparable (“in relevantly similar situations”).
However, if differential treatment in comparable
situations is objectively and reasonably
motivated, there is no discrimination. This
implies that differential treatment must pursue
a legitimate aim and be proportionate in order

not to fall within the prohibition of discrimination”
http:// www.finfo.dk/wwwfinfo/HTML/engelsk/Finfo_Danm
ark/Ny_i_Danmark/Love og_regler/side3.html

.103

P N9 NIONNK YPNYY MDD NITHN NNONA M NONDY POIN 1120 ,0nyoy 104

SPNYS MDY HO5I-5NPINN NMINMIN DY NININ IMPMIN DI XOX MDD DY IMNHNN
20792

NNNN NPXNYY DYNN NTNRN DY AN NIND MDD NININ YD DMNID DN NIND
MaynNn 921 7NN ONPIN MY IO TION PN DILVIN DI OX .JPNPIND
MOYOYN DY MyNYNn pRven 7nmmnn MNPIN MO DYyN9rY  TIONN  MNLVOY
D90 NPNYN YN NYNXIN 2HWA 920 MY NPD 0N .NON NMMDT HY MVNINN
PNORD DY IV 7o) ,NNPNTN NYI9N TPYON N1NAA SNPIND MMMIN DY T210N

NVANVN MWD NPPINHN MYIN PIAY PTYN
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19IND NN NRD IWUR JPNYI MDA 121N IWRD 9PN MYN DDIAPN NOX 02T
PO NOD NYYNY T MDT DY ANIN NNWIID DNOXIDIO HYA NINTY ,TION PN ¥NOn
927 Y5 NO2NN NPOI NNDNA INIA VIYNT TP IIXY NN NYNIN 2DV MY)ION

AN NIND MNIIN DD HY HNIIRY NPYPN

NP ORN NON JPNYO MDA NYIS NNP OX WAPD 1IN DY INDNY NINN NONRYN
N NPISN NNOP - T VIMY 19D — VWMV .NINANY NINY-MIVPIIN NPTSN
NPDY NNDNI DNPAPIN NPNI NWATY XD 79D JPNWI DY MIMKNN 1O

2NN

MNP OO0 DY NININY NDOVPMIIN NPTIN NNMP PT NIPNA YD NN DXDWNN NTHY
N MININ JINIYS OY 19 MY NNYNN (5H93%1D MY MY aWin — D NN 1A
PNVIAN NN DY TEINNPNN DNIIWND OXIAPNNNN DIMY DNPIY DY NODIN
NYY NDNN PINVLIIY MODN MIDNN NN DIPNHN IWUN) ,DIPNN YA MDOIN
MVYIN P2 O5NINN PIVON MDY YPI DY MIRD 2WVIN T 12 NIY ¥PI1AN XIND THYnnY
APISN DN NN NNV DPND MDD DY NN DY DY DNPOY DNV

MO DY 997 PPN NN NPT NOND 590D NH*VPIIIN

DY .)PNWA NYION NIMXNN NN IDOPOAINN NPTSNN HWA 2D NN NI NNTHY
MNPYN DDIN DX T19IN VAYNN NPT N1 YINDY WP MNDN MDYN NN [ NNY
L7295 TPNPIND NI DY XTI IYIN PPNWA 1Y 9 KOY 739 INRNWAM

105

106

71252 Y9 YT NVIND NPDVPMIN NPTNN DY PRY PNWA NYN

11252 Y9 YT MYYY NDID NPDOVPMIN NPTNN DD PRY PNV YIS NNWM) Y DY
TI252 DY) D) NN PNWA NI 93 KD TR L(DYNRDM DN 1PNNNA INTIL) OTND
NN NN VN - 7PN NHYLY ,NORYND DY NND) NITHIN .TIDN PIN2 I OTRD

LDTNN 1252 NYND TUN PNV

HNNNY HPMNN MY 79 7D MYLN NN DDIY VP T IOINIPY NTHRY DO LY
VAYNI NV YT DINI DTNV X9 LOTIND 11293 NP 271D MYYY MM’ )HMMVa
XN NP 29 DY AN P INDNT MDY NMINNDI YN NIMIN PARNIYN

191 YN N ,NYIN NNXW ,NPYPNN DY NNPYYON

NPO NINDNI NDY , MDA NYNON ADWA 9PrY¥a 191D YW NP0 INPIND MNNN NN
YTD MYIYN NON )PNYD MO NDD AN INNND ,NINNINN MYNON PV T ,N5arnN

107

108
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N, IPIPNN YYD NN NTA90N DY) O .NDNN NPOS NNDN NN, 71252 NYN9
TPVIDY N NN NN PR NYHWYN RO ,NIIIT MPIN MYY2 MPTHI NOPNN N
DPIPNN OWYNN 0217 HY

)2 DN YPNYD MITN HY PNPIND NNNN NN MMITIN MW NPPD PN 7D DYO
PYION DT NP ,NPI12N MININD THADD MO Pad

59920 MYIN (N)

PIND DNPIN MYNNINA PPN (Bill of rights) 1320 MNIN YW DTRD NMNDT NYMN
DT NNPOYI NIAPN ,MINKND NPNIAIWYNHN MPIND DI NYYY 112N MINIX NPIN
1IN, NNNN TMDT NIYI DY THIIITIND NNONNIA 7PN XD PR XD I MIMIN

.DYMDN DXNINA NON NIIDTA YN NN ,NIDID NDN NPO

,11P320 MNIND MYT MNMP 2D OX ,OTRND TIAD XYND MONMNN NS5O NPNX NPIND
LDTRD MDY DY PNPIND NNNN D022 NNNN IO NIPY OTRD TIAD PIPYI MNIN
ST2ONY 408 TyYa , 292 DY PIYD I

oY NYVIAN NIND .AMY MINNN SNV TONPINRD NPINT YD JPNYN NIPY
YIND PIN PORD IN PPIND MPTHN DY IOIND ,NPIND 14 -N NPPNA NP MPTHN
NI OHITAN HWNNN DY NAINN .”’equal protection of the laws” DVIVY DINNA DTN HIN

.“The due process clause” — N{PIND YWNNN NPPNNN

PN IND MIIN DNV TONN INNIND ,INNA NMNY THINPIND IRNNNY NN
DMNINN .MYIN N2WD X PINN DONNL) DNNROY ,0PNPIDI DN ,NPIND
:TPVIPY NNPI DY MNY MINT YIDY D991 DMIDTYN

Sy Y9N MYV NPNIAD NYIN ,(strict scrutiny) DI NINNNNY ,NNYNIN NPYTIN NN
D MINY NPIN DY N NPXTA NN L(suspect classification) TIWN NPD YV ©D2
YT DN TIVNN NPDY DXIPNWNN DINPDN .MAYYN 29 DIVINR DTPY 5°H95N NYON
SY97 1NN IMN .DAVIND DI PA PNANN NPD D) DIINDN DMIPNIY OININD NN
MY Y 0N N .NHIN2 MWONN MNIAPN DY VINY TN TIVNN NPON DN D)
— NPY0ON NN IMN 7TID MNDT7A MY NXIN NTIPN 1NN HY9Y DMAYOY

JPNOTN AN NYNNN MO ,VIWNN YN0 NYHN MDY ,NN2D MO

: NOIYTY INT

110

A11

112
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Hernandez v. Texas, 347 U.S 475 (1954).
City of Richmond v. Croson, 488 U.S 469 (1989).

AP NNIN DX MDD NN, MYIN IN,PPINNH HIND D NN NN NHMP 1D D
2910 NIRXIN D OX ,PIND NDY0Y NX>XIAND NI NN TAY2 DO NRNIN ,)DD .NTIVN
(T POIYY IR .NPIPNN MTOND MOUPITINX NN

Washington v. Davis 426 U.S 229 (1976).

INYI DN ONX D) ,0°901) DD DIIVNN DIMNPON DX 918D 190 )PHYN VOV Nd2
NMPIAN DY TOYNNND PINVPN ,NYTN PINVP NINN ,NNT DY .OIMIND OMNX NN
oY MNIAN PYTINOVW NN /DX TIVN PYH” OINPD DY | (intermediate scrutiny) NP0INOWN
MNNN JOIND DINIVN NN NINY NPYIN MDAV NIN 7TIVN PYN” NPD DD
AN OX TN, PN YPI DY MINAN IPOYA DIIMNYN 1T DINLVPY .2IYN NN DIVIN
NPIOVN NN NYON ARYIN ,NON DOXNPDA O) .PRXIVIN NNDNY \IND YTONY DX T

9597 MY XN PINA 595N 99 NN WN

(Y PIVD INT

Craig v. Boren, 429 U.S 190 (1976)
U.S v. Virginia, 116 S.Ct 2264 (1996).

DYRY DINKN DINNPON KD HY N1NA NHND MHVIPYW NNPIA DY TN NN NNIN
193 9939989 9WP YT (rational basis) DYV IN2NN .2O¥D HVNAY MNP XNYD DIV
SOV NAY NAMNY ,NIVNN 12D MNPON

MNP MXYN TWUNR NIRY DIRYT DIANND DIRWYNN DMNPD D) DIINNUN N NNIPY
MDY WA NN 71N NOTYN YPI Y NPDA 12T .INY PHRNN NN HYM 1NIYY
19

,DTIVNN DMNPOY DMNTN DMMINND DY DINVPD D NN NONPNN NYTH ,NINT OY
NXIAPA YNAD MIND NHPMP YD 992NN OX 1O .ANTYN A2 VAVNT N ST DY NN
DY D) ,NYN9N NN PYTNND 29 PP 7P, 7PVIDON N2 MINPH NPINY PIPIDIN NDY

21T 1YY INDY DN WP DY, NTINDD OPNN 1NN 29

Romer v. Evans, 116 S.Ct 1620 (1996).
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Massachusetts Bd. Of Retirement v. Murgia, 427 U.S 307 (1976).
City of Cleburne v. Cleburne Living Center, 473 U.S 432 (1985).

DY)2101 WY .NTIN NN MDD DTNN TIAD DY NN PR ONPIIIND VAVNI , D10
MOT NN YPNYY MDD .APINT NYNHNN MMDIN DY WOIVND DY PNIPYL H7TH D
2 9% DNOHWYN TONNI NP 9,19 HY ,NOND NPN MDY MY NI NYNIN
NMY NNNIND TNV SPWN MPAIYNN ,1PVIDY NP NPINVP POYN LIVNIN
DMNIAN NPXOON NYAP TOV DRNNA .NYSINN MV NPPINHN MYIN MDYV

.TIVN D02 DY 1YHONY DX PNNN

MYOAMN NNNAN TMNPP .NPNNN NPNIAD NN MINAN DI KD D N NPPOIN
DNYPP MY 125 .90 NPHND NTIP PNPIN NIPNAY MR N 1991 AN NMNNHND
.Y PNPIN N1°N2D 191 )MV YN 5D XY 11PNV NYNIND MHNPIN MOt HY

)99 .MZaND NN NNINN NYDON D NYIIND 21NN NN NININI GO XMNN PIVIIP
PN DI090 1IN DY NPYADN NPN,TAD NYON NIRNIN
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NP (3)

INIW IO OPIND NMNNKA NNYTN NN NPIND NONT INNN STIPN T0VSN
,N220N1N NPD ORINA NTMY NYNIN OR ,YNAY 1N 102 ,N1PDN> MDY NNPYIL 1TN0
VYND 1 9yoa AP

NNIANY ,DX0VNN TIVN DY PIND NYNN DY YTIPN T0VIN DY NYIVNN DX MIND O
NP2 HVLINTT WVIN DY PIMIRND WM DAY TITH PY NN PPN Npdpnd
.DOVAYNN NN TN MONRYD

NN NYNON NNNT PYN NIN NNT DY L7125 MO 9272 DRI D D910 ION 0S8N
90 Y2IP OV 15 PYD A PNYN NIPY

“(1) Every individual is equal before and under the
law and has the right to the equal protection and
equal benefit of the law without discrimination and,
in particular, without discrimination based on race,
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national or ethnic origin, color, religion, sex, age or
mental or physical disability.”

SPI0YI KD DY XU .NIPNN MNIAN DY D02 DY 1PNV NP NN (2)15 YO

1 Pyoa NYIAPN NPNN NPDA MNXINA NTNIWY RO ONX MIVAN )PNVYN PIPYL DY)
N92)NN NP NMT N NDN NPD .NTIPA LIVNN MDA YT DY YNIY 9D OVND
IRIW HY IO dYPIiNa

92177 MYINY NORY MNP YNNI NN )ONXIAP DI02 DY NMYAN IDIN 15 Pyo
INT 19N IN WA MY, PN ,NT ,YIAN  DIND OINN RN Y D0 DY MIDaN2
NN MNP SV 1PHAND PA ONMNNI PYDN YN, NNT NAMNN NN PYDN NYOHY
enumerated or analogous grounds of ) DYMT DMMANND MYYL MNP DY WX M2

.(discrimination

NPIND NNYIIN DY TITH NINNI 92D )PINYN PYD S INTIND NN 108NN 1T N1ODN
P2

(T PNIYD INT

Andrews v. Law Society of British Columbia [1989] 1 S.C.R. 143.
P.W Hogg, Constitutional Law of Canada (4™, Ed)(loose-leaf)(2002) 52-15, 52-35.

NVOY 97N BTIN 77092 MDA XY RAW 295 P TIPN SNPIND MNNIN DY I1DIT NONNA
NNV JNONIY ,NYN0 NPTNNN NN .PONY 2N XN NMNND MITN GO0 129D NDYONN
N VN ,NNIND .NYAINN NPDO DY MMIN 20V MYYD ¥ ORPIND MNPy

INIYI NNINN NN NN D) DD MIMINND

, 09953910 NYANN NPOO MNIN NN NNHOND NN DXND NIRYA PN VIVNN A, NINT OY
PO HY DODNIN DNINANN NN OWMY HYIPM 1PNV MDTH NPTIN HWa NPV IN
PIYD IR .AON DIIPN INY DPN NN DYMOD DIPN ¥ MV NN DY NDNN

ST2ONY 40-35 Tinya W v

212D NAPWYN 1 NP STHITN NPYY NN DTN PT PO INKHY DNIVN WY
M2 589NN 0N LT OPDI NN NN .JPNYN PNIPY XY NPTIPN NPPDI NNNMIDN
NINNN MIIN PN 22D NN NN XOND 7PN NP 1NN , M2 MIYTY YTIPN LIVNIN

JPNYO
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955 7> DY TNX N9 DAPNN 1IN JPIND IWNR ) PNYN XYNA PT PO 1) 1999 mva
aNy ,NoN DAY TITH LPTN PO ANIPN ODPN YYD VIYNN NI DOVNYN
MINMN YW NNODIN NNOND YINDI MDID NN INIDIN D NDW 12 MY MPHNND
T .DTIPA VAVNN N IRYD NI NN NYY THN DY ,)PNIYD MDD DY NPIND

S PNYA PIN PO

Nancy Law v. Minister of Human Resources Development [1999] 1 S.C.R 497.

MM XON ,ND2INN NPO NNONA NYY KD SAPIND NINMIN AP 2D YIP PIN PO
MY NIAYN NN OO DY 1NN DO NI J9Y JPNIVD THRPINND MO DY)
.N223NN NPOI NNONI MPTNNN

YN DY )N MDD DY MMdNIYN DY 119D ,MIanD YN YTIPN OOV LIVNN N2
YN DIPN PR ,DIVINY NPDIVIIN MO P2 NINIAN JY NODIAN ,TITIRN NPPPND
MY HY 0IPNI NXOX ,NYNN NPDI DY DXVUPNIN OMNINN TIT NPPPN NYyn Do

NN MDA NPMINN

NON ,ON$aP D02 Yy NINAN HNMP 2D P9 XY NXIND YINN DY NWTNN NOONN 9 DY
Y1 90980 Y950 NN NIMON ,NHMNN NNV 15913 9211 23 NINY 1YY 9ONa
MO YN DY 9N X 1Y 13D 711N DY DMNNN DAIPN P .99 NWaP vIoa

: N2N 19INA NPNHNA N0 NI9NN .NYNN NPOI NNDHNI MNNY 1Y

“39..., a court that is called upon to determine a
discrimination claim under s. 15(1) should make the
following three broad inquiries. First, does the
impugned law (a) draw a formal distinction between
the claimant and others on the basis of one or more
personal characteristics, or (b) fail to take into
account the claimant's already disadvantaged
position within Canadian society resulting in
substantively differential treatment between the
claimant and others on the basis of one or more
personal characteristics? If so, there is differential
treatment for the purpose of s. 15(1). Second, was
the claimant subject to differential treatment on the
basis of one or more of the enumerated and
analogous grounds? And third, does the
differential treatment discriminate in a
substantive sense, bringing into play the purpose
of s. 15(1) of the Charter in remedying such ills as

122

123



58

prejudice, stereotyping, and historical
disadvantage? The second and third inquiries are
concerned with whether the differential
treatment constitutes discrimination in the
substantive sense intended by s. 15(1).”

VAYNN A JPNYN DY NNNN DY TPDOINN 12X NN NNY MMM SHPIND M 124
LOTNRD 29 HY NNNN NN PNV DY NND NYDON 2D ¥aP 1PN

YN I NN RO ,NYTN NYOIIT IPNVN DY ONPIND MNY NDN RN M2 D01 DY
LDTRD TI2D2 NYN9 >TD N PPNVA

TPNPIN MO N0 OOPN ,DTRD TIAD NI XTI ADIWN ,IPNVWA NI P 1Y
92NN NPO NNDNI MINMIY NYIIN DX P2V 1IN, 7NN

;99300 OINN DY TININ TONT NN OTRN T2 NY)HON DY NNAD XD NPy 125

NV PIYD IR .NYNAT WIVN NN NIAY PNVDIM NPNIIN MIINIVID NNIND R¥DIN

72 Yap ,y2INN SV 1TIAD Y9 DRN NIRWYD MIYN NN TNND . PTN POY 61-59 MNP
10 NNYYIL IITH PR D ON,ITY MININ NYAIR DY NITO VIVNN

MODIANN MY PINY OTIP TY NP0V ,NYN9 NYON N¥IAPA NYNO DN ,NPYNI
YNINA YT PN NNY DY . Pre-existing Disadvantage) TNYTP MYT) DOVLINIVD Y
SOIND 11293 NYND NN NNOPN NPN I DHaPa APAN BSY 10 YY M ONION
P2 YIXTNIY 29D .MATa NISN MNP NNDNI ,)IPN MDY Y95 NN PNAY YW )9

0AWNN

“67...1 also do not wish to suggest that the
claimant's association with a group which has
historically been more disadvantaged will be
conclusive of a violation under s. 15(1), where
differential treatment has been established. This
may be the result, but whether or not it is the
result will depend upon the circumstances of the
case and, in particular, upon whether or not the
distinction truly affects the dignity of the
claimant. There is no principle or evidentiary
presumption that differential treatment for
historically disadvantaged persons is
discriminatory.”
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SV DOTIND DIMANNDND NN PNIYNI INIAND ,NPVINDT NN ITH ONN ,NNIY
,DPUIMYT NN NN PN DDA DY IN LD D02 DY MNAN ,03MYD T .NYNaY Wivn
MNPDI) .T1202 NYN NN PN 191,997 DY DXTNIYN DXDIVIRM ,NPPPNN MNN V1

AP POad 71-69

812 DY MN) NN 2819 19U JPNY NN INRXIN IN NPYPNN NYDON DN L5YWIHY
THYN NOYA NXIAPY THONVN NYNAY WHLN DNA DMPNI XVINDT DT PN .NDIDH
NIVNA ,NHMDN NNAP DY MM DTPY DINYOINY DPIN D) ,NNT DY .PIN MNI1IN
792N2 MHINN MXIP DY Tiada N9 TD MDYY DD ,1MIN) YN2N 8N 19VD

APTN PO 73-72 MINPDI)

PTN POAS 74 NPOIY) NYION MDY NYIAN PRIY YN DIVINN DY IPAV 5Pyran

N2 YD HY DNOYON .DXDN DMNIN DY 2IWND 1IN ,NIND XY NHDOWIL I2YTH ,ININD
120 DTN DY INMINY NTIPIN ,DTND TIA02 DY) 92)TH DRN MIAPY NN NON NY
: POV 9 510N NN IWPNN NN 1Y XY IININIVION YINMN DY 1POYI N8I

175... The general theme, though, may be simply
stated. An infringement of s. 15(1) of the Charter
exists if it can be demonstrated that, from the
perspective of a reasonable person in
circumstances similar to those of the claimant
who takes into account the contextual factors
relevant to the claim, the legislative imposition of
differential treatment has the effect of demeaning
his or her dignity.”

NN VAVYN N2 NONR MINIPY 19 DY .AYTNN NIONN NNDION ,PTN POIY 88 NPO
TN DY MDD MINAN ORN ,MINAN NNPYP OND — NIN IT02 NYNIN NN PNIY
,N2I09 D91 ¥TD NYIY JPANN ONM ,DINIT DMMINND IN NPIN DONNN DIINNDN

22299 13099 NININ MDY ,NDONN DID NN N PNY DTN TIAD NYN ¥TD NOWN

AN TPRPIN DY YT N9W,NPINA NINNN NXIAPA NYID DI KD Y YAIP PIN PO
1D YN NN NN Y NPMNND MY PIY TI 1900 NIPN DD NI v

MYNA ST MWD ,MTNPHD MY OMNX NTIRD RY MINN NYSN IWTNN NIONIN
NI NPPPNN DY P17 ,MNINN DY NPLIMNMDIN NN NXAPY HPYN 1NN — 102
YPI DY MMIDHN MY 12N DN ,DITPYD D PIND VIVNN NP2, NNT DY .NYIIN
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POND 139 5y M2 N 2TV NPIN NP NIIIND NPXID TNN P XD NN
POIWUN DY TIN

PINT TINYHD YPNYY MDD NTIPL D, IR 1Y PRIYA PIINY 1IWN

NYNIAD PITY NI , MDA NYNAY NYIN ,MNNDN DY INDOPNN P INT 0D PYY TY
192)NN NPO NNONI

TPMNN DY PI M9 DY IUR POTIPN VAVNI NYTN DY) NIPYN Law NION ,01P0MN
19NN P91 HY 1IPY .NDIDD NMDIN NINY ,OTND TIAD2 NYN YT NN ) PNIva
2NY2)0NN NP MN NINDNI XD MO NYIDN NN A5V AWV NNPIND

2PN PN T NN DY MNIPYN DX DIY»NHN ,DOWTN PTOPDD

Granovsky v. Canada [2000] 1 S.C.R 703.
Lavoie v. Canada [2002].
Gosselin v. Quebeq [2002].
S INT N NOON DY NMPrad

P.W. Hogg, Constitutional Law of Canada (4™ Ed., 2002), pp. 26-52.
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APIION DI NAYNN ()

PN ,1996 MW MIND NN WIDYN PN NDYTNN NPIND XN TPIRPIION DTN NPIND
POVIPIT IOVWN NVIVD NPIIAN DT DY 12YNIN

YN0 MIT NNYNN NIXIN D) NPIION DIVT DY NPINN NOND D00 MPInnm miva
DIVPN 19092 NYNN NI ,NPINT TNPN THYNA TIAdY MY T XY 751 O9IN .T12D
QoY PIVIPI ,NYINN NPDIL DN ,NDD NPIND DY PHYNN DY PNIPYD — DD

NPIND (1)391 36,10 ,1 DXOYD INI) NMINN MDA NYNON NPPTID

WAYNN DY NIPY 12 NN ,ANT J9IND OTRN TIAD NNNN NN YII SAPIND LAYNN M2
N GN NIYND ,TIAON DY NNNN T2TA MNI0N INNNN .NPIND DI DY NNNYIS DY
PN YNNI IDII) NOY DTN NMDT 1YY N7VNA,NPON AN 19IND
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DNYM NPMIAN DT DY NIIY NINRD NPIN2 NI MODT XN TIADD MO D yap)
Ny, MINKD NMDTN DI NNWIS DY NYAVNY NIDTA T21TH 0NNV 7PNIIND 1NNV
PIN2 MINN PPIRY MINK DTN NMDT NNNINNND NI WHYY 1O

IRDND PNV MDD DY ¥ NPINY IPINN DO NP NP0 MNINA ND
93 NYAP NPINA

“Section 9 - Equality

(1) Everyone is equal before the law and has the
right to equal protection and benefit of the law.

(2) Equality includes the full and equal enjoyment of
all rights and freedoms. To promote the achievement
133. of equality, legislative and other measures
designed to protect or advance persons, or categories
of persons, disadvantaged by unfair discrimination
may be taken.

(3) The state may not unfairly discriminate directly
or indirectly against anyone on one or more grounds,
including race, gender, sex, pregnancy, marital
status, ethnic or social origin, colour, sexual
orientation, age, disability, religion, conscience,
belief, culture, language and birth.

(4) No person may unfairly discriminate directly or
indirectly against anyone on one or more grounds in
terms of subsection (3). National legislation must be
enacted to prevent or prohibit unfair discrimination.
(5) Discrimination on one or more of the grounds
listed in subsection (3) is unfair unless it is
established that the discrimination is fair.”

132

ND 9990 P ONPINND VAYNN A T DY NYNAY 295 NP DT NP 29 Dy 134

PN PN IPNYN PIPYA DY INNN ,1MD9N IN NINAN ONON D>TaNY 1NN
TPAPIND MDA NYN INND N1 D02 DY YYD IWN ,0217 DMNPD INN NPIND
DY .NINN NRD MDANY ,NPNDY NN ,NPIN NIXY DT NPD D02 DY DY .1INNN
29 HXHPIND MO YN INNN ,NPIN NPVHN NN NNX OO0 DY ROV )PIVA
Y2)0 NPYIAN DIVTA NIONN NNID T NPT PWIVH HY DINN 71202 NYMD NN ON

2PNYY MO DV OINPIND MNNN

[53] At the cost of repetition, it may be as well to
tabulate the stages of enquiry which become
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necessary where an attack is made on a provision in
reliance on section 8 of the interim Constitution.
They are:

(a) Does the provision differentiate between
people or categories of people? If so, does the
differentiation bear a rational connection to a
legitimate government purpose? If it does not then
there is a violation of section 8(1). Even if it does
bear a rational connection, it might nevertheless
amount to discrimination.

(b) Does the differentiation amount to unfair
discrimination? This requires a two stage analysis:

(b)(1) Firstly, does the differentiation amount to
“discrimination”? If it is on a specified ground, then
discrimination will have been established. Ifit is not

on a specified ground, then whether or not there is
discrimination will depend upon whether,
objectively, the ground is based on attributes and
characteristics which have the potential to impair
the fundamental human dignity of persons as

human beings or to affect them adversely in a

comparably serious manner.

(b)(i1) If the differentiation amounts to
“discrimination”, does it amount to “unfair
discrimination”? If it has been found to have been
on a specified ground, then unfairness will be
presumed. If on an unspecified ground, unfairness
will have to be established by the complainant. The
test of unfairness focuses primarily on the impact of
the discrimination on the complainant and others in
his or her situation.

If, at the end of this stage of the enquiry, the
differentiation is found not to be unfair, then there
will be no violation of section 8(2).

(c) Ifthe discrimination is found to be unfair then
a determination will have to be made as to whether
the provision can be justified under the limitations
clause (section 33 of the interim Constitution).”

Harksen v. Lane no 1997 (111) BCLR 1489 Para 53.

SV TN NIVNY INPIPNN SYNNIND P2 WP NNDIN XIN ,NIYNRI 2OV N v dy 135
D»P ONX D) T XY 792 DYIN .0 7PYON 12YTN OIN,NTD WP NN XD DN .NIPTHN
D901 DMN2N NAYY 1N NPIPNN NYYN PITY D WP
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92170 D NPNDY NN L, NPIN NNMP OIN ,NPINT NYVND ANNIANT 1T ON
9279 2D NDNN NPIIND W, NPIN 1IN IPRY NPDA 117N OX .JINN XD MIHIN2
2OVN .OTNN YV 11202 NYNON ,DM0MDT XD DIMANND DDA DY 1NN P ,mYona

NN RY 7Y99N2 9270 D NYDINY NI qONN

NPIND 9 PYOS NMN ,NININ NPIND 8 PYD D02 DY DU NPINT MMM D W)
POOTIN VYN Y9 NIDNIV, AN NYTH MPD YD VIVINN .IYIAPN

NIINDD N 2D, NN KD NMDAN NITHIND YN YNPIND NN DIMIYNN DXMIADWN THN
ANINNN RN N AR YD INPIND VAYNH N .MMM OX DY 2590 NN N»HIN 9
POV Y30 .NINND KD NMHON NI ,0IRN T2 NYNDN NN NMYON PIY YaIPd

:97)7 Harksen Y2

“[50]...In para 41 dignity was referred to as an
underlying consideration in the determination of
unfairness. The prohibition of unfair
discrimination in the Constitution provides a
bulwark against invasions which impair human
dignity or which affect people adversely in a
comparably serious manner...”

;71293 MY NMIN TN PTIND TN Y RY NN NI NPPION DIIT2 D) ,NTHPA D
™2 DYIN DTND TI2D7 NNNN DY MNYN Swa AND ,NINNN 90N NN NISPN
MIMPIN MDY Y NNYY N2IN NNDOP D) ,NIN0 NNIWIL 12110 PR 2D WHTH VOV

SNPINN

AN DX PNIVNI ONIN DM ,NTIP2 WAPIIY DNNIND DT WIAPIY DNININD
92Y2 197 1YY DN, DYDY DIV DY YNIAND

5¥ YMNK JOINA NPAVN ,TPVNY NIVR .NPXPNN YW NIVHN PNIYNL NNIN 12 WD
Y9N NNRYIY XIN PNIYNL NPDIN DN NI .DINN KY 199N N»9aNN DY NI19NN N
YOI

: DN IYAPIY OININN

“[51]...(a) the position of the complainants in
society and whether they have suffered in the past
from patterns of disadvantage, whether the
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discrimination in the case under consideration is on
a specified ground or not;

(b) the nature of the provision or power and the
purpose sought to be achieved by it. If its
purpose is manifestly not directed, in the first
instance, at impairing the complainants in the
manner indicated above, but is aimed at
achieving a worthy and important societal goal,
such as, for example, the furthering of equality
for all, this purpose may, depending on the facts
of the particular case, have a significant bearing
on the question whether complainants have in
fact suffered the impairment in question...

(c) with due regard to (a) and (b) above, and any
other relevant factors, the extent to which the
discrimination has affected the rights or interests of
complainants and whether it has led to an
impairment of their fundamental human dignity or
constitutes an impairment of a comparably serious
nature.”

YPI DY OIN DY 1T ,MYN NMNI NPINN VAYNN M T DY YWY NONX DMNaN 138
NN NI 9N NNOY NNIDSN NI TPHNINND MWYIN NPT P09 .09 MAIN NN SYI)
NN ONDA DN YW NPINN

ND 99N DIV TO PNNRNIN D02 HY NMY ¥ YN 2997 NN D YaAPI PTN POl
,209 720NV 29D NINT DY .NPINA NMYINN TID> X DMPY NI Y DDA DY NINON
MIMNN IDIN TIO> MNP NNDNI AR ,NNIVM APIPNN DY MYONY D) HPYN 1M
YNDA MDA DY NN TH OVINMYT DM NN NDOVNY THPYONY NP ,NMDANN DY

299 PO DT PNYY .IIMNN

“[44] This does not mean that absence of an
intention to discriminate is irrelevant to the
enquiry. The section prohibits “unfair”
discrimination. The requirement of unfairness
limits the application of the section and permits
consideration to be given to the purpose of the
conduct or action at the level of the enquiry into
unfairness. This is made clear in the passage cited
above from the judgment of Goldstone J in
Harksen’s case. It is also made clear in that case
that an objective test has to be applied in deciding
whether or not discrimination has been unfair.”
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The City Council of Pretoria v. Walker 1998 (3) BCLR 257.

VPN AUNX JPNYD MDD TIAD0 MO P2 PYTH WP DYP NN DT ,010°0))
NI ,NPINA D90 NN NIN DTRD TIAD .APIND NNDNI NNND MYNIN MITOMN
PN MPNN IPORY MNDT GIPISD DY 0N ,NPINA MNDIN HDD MIYISY DY wHvn
NNV 270 HPYND INANY NN NPPIN DINT DY MNVDMIN YD 1YY PTN PO

DTN TI2D PIPYY NPINa

oY NN DINKNN PNPIND VIVNN NP2 YD) N PNYY MDD DY MNIN NN
P .TORPINN NYNAN MNP NNDNI NYYI SNPIND MINMIN IPOY DD .M NYNaN
MO NYNA YTD DY ,DTRND T2 NYNAN ,NNNN DMYAN WOIT 1IN KD MM

APNYY TINPIND

YWY N991Y ,NYN9Y IWVN MYNY SPYN 1N MINNN I0IN 230N NN NNONI
SPNON NNV ,PINN

139

MYNN NPPON 0120 (1)

P22 1922 5MNN MY DY YIANN 112N MXINY NP 27NN DY MPIN N¥NND SNHA Y
952 .5V AXNNN NIV NN, JPNYN PNIPY YN YN MPINN 551 .7 Pin
YPI DY IN PNXIAP YPI DY DN RVANND PNYD MDD NN WITH IPdY TIPTHN

.DDMDN DOYN DN

DXOPRNND D2 12D NMYAN MYV NYLY NNDPM ,MN GPPN NYIAPA HVIPN vl
P TOAPINND MITN 9PN DIMIN  NMIDTY ITO DNV ,NPIPNN YWY O»OMNN
DPMNNM MNNNN MY

DN ,N92DNN MNP NNDNA NYISN MY PN T2YNN VIVNN SN WY To3
.TNN OV 1PN DN STHIRIN HVIN NIAYN NP TV TIN 1D NPOI NPIN NNMP

IUN,TIVIDY NNYID DY MNY MPAIVI NYYI IINNN DPNPIND MDD 9PN DINNY
YT NDWN PNV DY P D NPPMION DN NTIPA NYIAPN NN DM NIYNN
ONPIND MDA DY T NDIY ,OTRN 71202 YN
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SN MAPY TN DY DINW TTY NN VAW SN2 NI POTRA TIAD” NNNN MDY Hwa
APNVYN NIPY YW 1IN 1990 NMIN

N2 1Y) NPION DI NPV 1IN, NN MXINI DNMAY NNYPN INDNY T3
PTN PO .ONOYP ITY NN IN MM NPMIDT DY NIND NDIYI NYIAPN LIV
JONY MIPN Y2 HY NYNY DY NNYID DY NNV NIONN IV IV VITIN

DN, NYIANN NNIAPN DY NTHYAY NN P2 DPWN 1N DRI INMAY Y MININI
MDA NYNON NAXIY G, NYNN NPYPNN NPYIN ,POR 915N

PN 21090 M DY NN NN NN NN HNDIN NN MNIND D WIHITID ¥
PIPYR NP9 DY NTIONY NXANY 1D TPANNIN MDIN D) NPPIdON O NP
Sy NTI9N OND NXANY Y TO2 12 YO D) NN LNV HYDON NINT DY ONPIND PNYN

.ND99N NINRXIND MIND PNPIND MO NYN
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V997 YN Y991 M ()

% DY IPORINY Y9 TION OPINT MYMON NNWYN DPN IPNYO MDD NI
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(1996, 70N 71NN 2 T1D) INIYWI NPT DY 11PHVIVONPN VAYNA LY 'K
.953-952 mya
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.TI202 Y9 T NYIND MV NI DI NI NT LPARY YN ,D19YD NP VPIN

DIPANNY  NNYPN MINAN KDY ,DOORIVIN NN M2 DO Dy NdN NYywn NRMN
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,IPNPIN NMDT NI MIDIND IV NNV ,11PNIIN NNODN NYIAIN) KD 1D NN
JPNPIND N MDA NN NRDN NIONY
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MYIN PAY PN NIV YPI DY IRDY DIVN TN 12 DY THIPTHN MY NI NN
2299 NANINA NVNM YN ,NYYN NRNN NPDOND ONNNY IRIYS NPTHY NP1PNYOIN

NN, DYDY YPI DY, NYYNN ,NYY IRNN DR XN NI JPTD NTOIYN NORYN
TN T PV MDY NINNI MY THYY ) DY NNTND INDD TWINRD MOINDN
D202 .TIA02 NYN STD NN N NYNI OXM NNAVND 1N MDA NYND IR
N5 HWANRY NP1NIN HY MNPIN NN NPYPN NHADY HXNPIND MIN OXRA ,MINN
Vi AWANRY 131 DY ,10992-5¥9 1IN MY NNNNN NN MY’ 1NN ,HY53-97

SPHY 1T NUNYY £22IUNH NNIVYN 1INNIYNH NNN

119,097 YW /) /AN APNLD 3648/97 X7)21 PTN PDIY DNINN DN9N DIMYN
¥ NNAYN MND MDD NHMNDIN MDA NION DRIV NPPOINY TI0 NPNRD ,728 (2)N
PN POAN TNDY PR D NPN DXDWNN NTHY .NPTNI INT 12 OY IND M THN NN

: DYV NYIDWN NINTY NIMYY NPNLD PV

199N DY J21102 DNAYN MNY TPRPIN MDY NIDN XD NPNLD PT PO NYUNY
TIVN NPITH NIPNI PIY ININD NN )2 DY IMNININ NPTH ON NN I DY 1Mol
SV NNPNPIN NIRYD VAVYNN N2 YT XD 1901 ,19993920 ,5PYUNRI NPPPN NI 009N
=919 DD NIVYN NOD NPTNRN NN DY NNPNPIN NORWDY HHII-NNIVN »NY NI
YND TPNION TID> MDA NIONN PIYD OV 1NNV DM2TH ,MINK DN VI

DONPIN NOYND NYIN IR D OITNHDN DN NNIVN

YN NY2 NONYOD NTHN DOODD NN NPTNA MON IVTH NPNRLD PRYI ,NNY
NY2N2 NNINXD PO YN MIYN PTN PO MDD NMY O PRIV NN
NINDY L2009 PN NIOY NYA L, NPPVOOIN MYIN YAVIND PRIV MDD MYPHYIN
970N MNIN DY NDIVAN YOIOT DY NTOVHN ,TOMNNPNRN PNVIIN YD) NN NIND
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NON D WLN NN DDIAD MN DY AR NMIYN NPNINDAN NNNIXRND DX N PND
NNLYY DMONY NPTHRN YY NIIN — NNAYN N MDA INION JIN — MDOPN IO
Rabal}

NPV NPNITN NI AT NPNINIIAN NIIND

TINND 12 PYD) 252 NITRD NPTHN TIND DO MIT NPIYN T NN DOYD VNV HH9d 156
D2INY,INAYNN TOIID 23 -1 17 DXYDI NONMNN N NINN .(DPYD (1)33 YDA LVINNDN
T2 THYN 1NN NNNN INNN DD NINND PRI 2D HN DYDY

SYIPYTI YIP 17 PYO

“no one shall be subjected to arbitrary or unlawful
interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his
honour and reputation”

:Y2IP (1) 23 PO

“ The family is the natural and fundamental group
unit of society and is entitled to protection by
society and the State”.

SV MO PR, NPTHN DY NMIAMNNN NN NYNN NN TTYN 2080 1XYW 19D
NYNY YN NPTND MIPIN NYTN DIPIYO PIN OXPNY YT NNAWNN TIY DY NNNN
20Y5 VVINY TINND 12 PYDI PIWNN NYT PPV — NNVLYY DT DY DNDND

IUNLHYON? AT YN NPTHIN TSN NNAYNIN NN HY NNNDY NNawn »NS mown 157
D901 DYDIVINY DYIVN992 O) MNIN NYININ

995 Yy NUOIND ,NMIND 4 PYD NIXNDND NMNAND XM IMNY RD DT PIyD
AYA 19910 AWNRY DNIND PN NI 190NN ,011°N AN DAY NN MDD

1NN NNNA DYDY DINANN DIYNNINI VIPIY TINND NN NPTH INYI

.ANNN NIND WIATIN 9PN ,DIAND X9 DY

2 IPOTI VIR (1)4 PYyO
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“In time of public emergency which threatens the
life of the nation and the existence of which is
officially proclaimed, the States Parties to the

present Covenant may take measures derogating
from their obligations under the present Covenant
to the extent strictly required by the exigencies of
the situation, provided that such measures are not
inconsistent with their other obligations under
international law and do not involve
discrimination solely on the ground of race,
colour, sex, language, religion or social origin.”

NN OV NIPNA DX D YIAP) DN 4 PYDY 2 YOP PYDI D NIMIYY WIHXTND WD
6 PYD) DN MIIN : DM ,NIINI DIDYD 19DNT TN 2T 1N NI NN DIYPN
TYNA NYWIN (11 YD) XNITN TORN (8 YD) MITAY NN (7 YD) DY NON ,(
— 23 17 ©9°90 (16 YD) PINN 791 NPYINRD VI NION L(15 PYD) NININ
3 NN 9310 MYNYNI ,(2)4 O30 NNIIN 1Y XY — NNAWN 1NHY NN Yy DI1INN

L0Y9°0 MNP 171 ¥99)0 1)

DNV DV IV IMINITN 373 MINND

9% % N2 DY NMINMINNN DY HPND 21D DYTNPN DMITON WAP? D ¥apd 1w mnNa 158

ANND YNND NYPIN ,NOY NPNONN MY 29D, MINNRD .NIINI NN NPTH PNID IRIVIN

THY DY MINIIN YPIN P2 MVIINND DY, PRIV APY NMINIIX NION 7MDNN NYIN 1Y

POLVPY MONY NN NYINN DY IT MDY M, MYNN YAIP NINNY 3 PYD ,NNT DY
J'national security or public policy” : 11122 NPT MNMIND NNV HY DINYLN POY

NN OO I9IND NOPN DNIYD IOYON NINN NVPITN ,TYNNL DNINY WpY 19D
NYTN DIPOY NNONA ,NNT DY OMIPN N D R TUN I3 T 12 DY NMINIIRNNN NN
N NYTN OW NNDIND ,INT I9IND,NDIANT T THNND 3 PYD NN D) N0 PN
DTN NN PNVIAD GPYIN NIPDN NN ,NNT TPV MYIN PAVIN T 2 >0
APY NN PRIV NNNND ONRIWY MYAN AN NPINND INNIND 7PAVIM ORI
P15 HIPVOYAN MYIN NINNA OO MNIVN MININ P2 OYIN PPN MNOYN
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HVLIN ,NOIY 172N MNIN JNY T MINN TIWNRID WHINI MAT MPTH 2D P8 )09
12 1N NN NN NIYWRY TPININ)
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DTN MMNMOT I3TI NININD NIAND

19IN NMWN DTR 93 DY IMDT NN Y2IP 1T NN OYIATN NIPIVINON DD VNIWY 9D
NN TN NIM (2 PYD) NPYAIND MINHD NNID N2 YD NPTHN DY NNLWYI PN
(3 YD) 7252 OININNRD NMTNY DIIND NN

:9D 8 PYDI NYIP ,ND TS NPRY DNV NN NIPNN NPN IUN 1T 7NN

“I1. Everyone has the right to respect for his private
and family life, his home and his correspondence.

2. There shall be no interference by a public
authority with the exercise of this right except
such as is in accordance with the law and is
necessary in democratic society in the interests of
national security, public safety or the economic
well- being of the country, for the prevention of
disorder or crime, for the protection of the rights
and freedoms of others.”

(YR MNRD 12 PYD)

“Men and women of marriageable age have the
right to marry and to found a family, according to
the national laws governing the exercise of this
right”

IPTHNOPING 91932 NP MO HY NYIND 7 YIPI ON 12 PYD ¥ WIT)

192N NPT DY MOVINN MAINN TN Y2IP MINND (2) 8 PYD 2D NNY 92D WHT T
NN D2NY TRV 192N NPT LD P PN - DNAYN MND MDD ONMNNA
DY09VN WND MOLIPINT NIINA YITNT I2TNY D) NOTHN YPIND Had "MV
IN ITO ON YN 1IN DY ,NPTHN DY NN NYIYI N8N DIV IMIND PHVva YV
Y MNP HMOT JY NN YNDXN TDINN IN MINIIAN DY NPHY WY ywa
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019N 281 IN NNPNYN I PO YIPY PO NPT MIINRY 15 PYD D NN VI Ty
NIV 275 ©Na NNOYW DYTYNA VIPID N9aN NITNH NIRYA ,NNINA N DY OMNPN
ANIND DINNDN DIDYPYD LYNY) NINN 29 HY MMM ANNN DY THN NIPA MYYY
{019y 13133 139N 8 PPYOY

European Court of Human ) 0T 11”219 'ROPND PTN 12 NP0 NIR N oY

DTN NMDT 9272 IHIRNPND MNND 8 Py 9wpna (Rights

PN 8 PYD NNWIAD DMIPN I190N2 YATI DTN NMDD OIRNPNN PTN N2 () 160
NDN NITNRN MIINNI DY 9901 N NI MNIYNN NN MY TPYUNNY 9% HY 1Mty
YIAPY DTN NMIDTY ONOYPNN PTN N33 DWnD 15 .PRIVIN NNNN 1D MIPINY THyn

TPNIYVND NIINRND DV 8 Pyod qwpna ,Abdulaziz v. the united kingdom nw992

(68 NPDr9) M, 5P¥5 NN INDN TYN ,DTN NMDT 71272

“The duty imposed by article 8 (art. 8) cannot be
considered as extending to a general obligation on
the part of Contracting State to respect the choice

of married couples of the country of their
matrimonial residence and to accept the non-
national spouses for settlement in that country.
(http://hudoc.echr.coe.int/hudoc/ViewRoot.asp?Item
=0&Action=Html&X=1030120724&Notice=0&Not
icemode=&RelatedMode=0)

,1092Y NIPNN DY PMII0IY IWPN1A P PTN N2 9o Abdulaziz y)ya (3)
:(67 NPD) >3 12)YY DI NPVLINYIN

“Moreover, the Court cannot ignore that the
present case is concerned not only with family
life but also with immigration and that, as a
matter of well-established international law and
subject to its treaty obligations, a State has the
right to control the entry of non-nationals into
its territory”

ANY1292 YW Jakupovic v. Austria Pya T Pooa I 1’2 1IN DT 02T ()

£33 YIDINI ,2003

“The court recalls that no right of an alien to
enter or to reside in a particular country is as
such guaranteed by the convention”
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IVOIN HY NNLONNY DY YV INDA PTN NP2 VNN NT NIPNA D PINI NNNN DYD
7PN — 1Y 501299 1N TUN — 1NIYV TYNRD ,NININD 8 PO YT DY MINND MO NYND
90N OMP YD MPONY PTN M DX DN IWR,PTH PO HY NP MPIND PMID)
,IMIYN DY D7V 10 TYWNY NOYNY NN DY0ND NPIVDIND NMIVIN NVINN P2 NPNTN
YYD DM DYDY DOWYHN MIAPYA ,11 99 INND NYIVDIND YNV DI N¥INN I

.DYWUTIN 9900 DY GONN YWY 1POY 1HVIN

MO D DTN NMY YNPNN PN M2 yap Ahmut v. the Netherlands yya (1)

N 0PY AN MIN DIPNN NN HINAY MM NN NPN APN 8 PYO M MIPINN
SN T2) .INOYN

“Article 8 (art. 8) does not guarantee a right to
choose the most suitable place to develop family
life”
(http://hudoc.echr.coe.int/Hudocldoc/HEJUD/sift/58
8.txt)

™2 N2 ,2001 VOMINA \ Y ,Boultif v. Switzerland yya 17 pooa NNyt 19IN2

YN NOINNN NPNPIN NN ,MINND (2)8 PYDN NN NPNTNN NN NNONIA ,PTN
™A .75Y09 NYWIN DY WD VIMIN TUNY PRIV NN PNYA IINNNY IRIPION
NP ONY NAYVIN NNWRDY D OND NDY 1123 DPYN INVONN NN M PN
(MOR) IMYN SV INTIN P — NN DIPHN DNYY NNIVNN PN NN OPPY MIVIN

PTN POAY 53-52 MINPO) NINK NPTN P

N2 PN ,MIIONI NN KD ONYN IMYN NYRY DTN DX INON P2 SPY PTN M2
YPIN THYN DIAPD MIVAN NN 12D PR 1) DAY NINT NPNX NI N NPTNHY DIVP D
AMYN YW INTOM NPRY  NINN NNTNI

NTN 122 MBXN NNNNN NP9 AWNNNA YD TN LAVNN NP2 VIINN DY DY INDA
OONY 22NN NPON NOM NS XINHD NPND NN N0 THYNN MIVIR 5 TV
NN INMYN DY INONY NIYNR NIOIND OXR DY NOONNN NN ITOT IMYN 18NY

MNND (2)8 PYD WITID TINTN

NPPNY 920NN 21272 SYND T .NAPRA TPNPTHN NPXPN2 WNVIN NOR IINIPY (M)
93 9NN (Aliens (consolidation) Act) 2002 TIVN PIITA OIIN PIN
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“Article 8 does not involve a general and
unconditional right to family reunification...

The European convention on human rights thus
does not ensure a right to choose the country in
which to start a family life. As a rule, a duty for
the country to grant family reunification will only
exist if the parties are otherwise relegated to living
as a family in a country which the resident person
has no possibility of entering and in which he
can’t take up residents together with his
applicant...

As an example of this can be mentioned resident
person holding a residence permit as a refugee or
with protection of status.”

NYOANY XY ,NNAWN MND MDD NI 12 ONINDAN LIYNI D N NHIRD D ()
MO NN N9PN Y)Y YIND YN NYAPY N MOT NNPIPND ANSYN N MION
HNIINN 910N MINDN PHVAN YV 0D NN Pa N

NoNY 791 Abdulaziz - Y Ahmut 3y2 P71 YP09 %955 DIPNNYL DXTPNN DIMYN
D2OUNN NIV .NIPNI NIPN D31 NMVLID MDD PNAY NTHN NN NN IWNTN
: 19190 105

NYSD NPNR ANAYN 1N M 25 MININY N DY NN NHN PT OPOS PUNY
IR NMIVID NPT 2PN ON,NITNIY 9T HY 1NN TYWONRD NAIND NN 1IPY 191N
JONIPY NN DPN

MY NPITA DOPY YIYONY 11193 YUNRD 1AD NIPOYN DY DIPOIN DXYNN PN, NIY
SV TINNPNN ONTNY YPI DY O NI NPNYN XIWI PIND LTIV Y NINIY OIN
MNOYN HY DINNA 1ANN HWA VIO PNIRND MY2IN 272 PHVIIN DI

ROFI L RRLAN

PN PON MPONN DY THO5 31D BN PRI ,NYIT MNOYL NN NONX PTIPOI ,NIYIHY
PIVD MDY 2P )N NN HNIY NPTHY TN D MDXDI ORINVND PTN N2 YN
SNVND 2VIN 2)D MPVOOHN TN PV IR P DY

NN DYP DY TNDS DOVPIAN DN DNN LT YPDI 19DNY DNON DNINNL DIMYN
PRV PIN OPDI) SNNAWNT RNN WIDND DYDY T NDMD IWARD NNTNN DY PNPIN
.(Ciliz, Mehemi, Berrehab
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NI NNIND THINPIN NN DY DIWIANND DN NIN PTOPDI ¥ NN DXDWNN NTHY
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“All persons within the territory of Bosnia and
Herzegovina shall enjoy the human rights and
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fundamental freedoms referred to in paragraph 2
above; These include:

(f) The right to private and family life, home, and
correspondence

(j) The right to marry and to found a family”
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“Limitation of rights

36. (1) The rights in the Bill of Rights may be limited
only in terms of law of general application to the extent
that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity,
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equality and freedom, taking into account all relevant

factors, including |

1. the nature of the right;

2. the importance of the purpose of the limitation;

3. the nature and extent of the limitation,;

4. the relation between the limitation and its purpose;
and

5. less restrictive means to achieve the purpose.

(2) Except as provided in subsection (1) or in any other

provision of the Constitution, no law may limit any

right entrenched in the Bill of Rights.

NN TINND VAVYNN M YT NPNTNN MNININ DIV DIV M NIPN DYDY DXVYNN
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PYNN NPYPNN 12T ,TOVN SPINIYIN N92NA IO PIAPY 19D O9NN NUITH T
NVPNTNIN MINRN TR DD DIV WX ,NMINT NIDON DY 1N DMOND MDD NN IDNA
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